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BY 
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OF  FORT  WAYNE,  INDIANA. 

It  sometimes  occurs  that  upon  issue  joined  on  a plea  in  equity 
the  plea  is  found  to  be  untrue  in  fact.  What  is  the  proper  order 
in  such  a case?  When  this  question  arises  in  a United  States 
Court  its  answer  depends  on  the  construction  and  application 
of  equity  rule  34.  Most  practitioners  in  those  courts,  answering 
the  question  ofihand,  would  say,  “ Assign  the  defendant  to 
answer  over.”  To  show  that  the  usual  practitioner  would  be 
mistaken  in  that  guess  is  the  object  of  this  paper. 

The  Supreme  Court  was  authorized  by  Act  of  May  8,  1792, 
to  adopt  rules  of  practice  in  equity  and  admiralty  jurisdictions 
for  the  guidance  of  the  Circuit  and  District  Courts.  The  law 
as  then  enacted  is  now  section  913  of  the  Eevised  Statutes  of 
1878.  That  the  judges  were  not  eager  to  exercise  the  power 
thus  conferred  suificiently  appears  from  the  fact  that  thirty 
years  later,  at  its  February  term,  1822,  the  Supreme  Court 
promulgated  the  first  equity  rules  as  published  in  7 Wheaton. 
At  the  January  term,  1843,  those  rules  were  revised  and  ex- 
tended and  published  in  17  Peters.  The  original  series  con- 
tained thirty-three  rules,  of  which  the  last  was  in  these  words : 

“ XXXIII.  In  all  cases  where  the  rules  prescribed  by  this 
court,  or  by  the  circuit  court,  do  not  apply,  the  practice  of  the 
circuit  court  shall  be  regulated  by  the  practice  of  the  high  court 
of  chancery  in  England.” 

In  the  revision  of  1843  there  were  ninety  rules,  of  which  the 
last  was  in  these  words : 

“ XC.  In  all  cases  where  the  rules  prescribed  by  this  court, 
or  by  the  Circuit  Court,  do  not  apply,  the  practice  of  the  Cir- 
cuit Court  shall  be  regulated  by  the  present  practice  of  the  High 
Court  of  Chancery  in  England,  so  far  as  the  same  may  reason- 
ably be  applied  consistently  with  the  local  circumstances  and 
local  convenience  of  the  district  where  the  Court  is  held,  not  as 
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positive  rules,  but  as  furnishing  Just  analogies  to  regulate  the 
practice.” 

This  rule  still  remains  in  force  in  the  same  words  and  with 
the  same  number,  with  others  which  have  been  adopted  since 
not  material  to  this  discussion. 

While  the  question  which  I have  proposed  depends  at  last  on 
the  construction  and  application  of  rule  34,  the  meaning  of 
that  rule  is  most  clearly  ascertainable  by  a comparative  study 
of  the  three  rules  33,  34  and  35,  which  I will  read. 

Rule  33. 

The  plaintiff  may  set  down  the  demurrer  or  plea  to  be  argued, 
or  he  may  take  issue  on  the  plea.  If,  upon  an  issue,  the  facts 
stated  in  the  plea  be  determined  for  the  defendant,  they  shall 
avail  him  as  far  as  in  law  and  equity  they  ought  to  avail  him. 

Rule  34. 

If,  upon  the  hearing,  any  demurrer  or  plea  is  overruled,  the 
plaintiff  shall  be  entitled  to  his  costs  in  the  cause  up  to  that 
period,  unless  the  court  shall  be  satisfied  that  the  defendant  had 
good  ground  in  point  of  law  or  fact  to  interpose  the  same,  and 
it  was  not  interposed  vexatiously  or  for  delay.  And  upon  the 
overruling  of  any  demurrer  or  plea,  the  defendant  shall  be  as- 
signed to  answer  the  bill,  or  so  much  thereof  as  is  covered  by  the 
plea  or  demurrer,  the  next  succeeding  rule  day,  or  at  such  other 
period  as,  consistently  with  Justice  and  the  rights  of  the  de- 
fendant, the  same  can,  in  the  Judgment  of  the  court,  be  reason- 
ably done;  in  default  whereof,  the  bill  shall  be  taken  against 
him,  pro  confesso,  and  the  matter  thereof  proceeded  in  and 
decreed  accordingly. 

Rule  35. 

If,  upon  the  hearing,  any  demurrer  or  plea  shall  be  allowed, 
the  defendant  shall  be  entitled  to  his  costs.  But  the  court  may 
in  its  discretion,  upon  motion  of  the  plaintiff,  allow  him  to 
amend  his  bill  upon  such  terms  as  it  shall  deem  reasonable. 

Any  one  of  four  things  may  happen  to  a plea ; First,  it  may 
be  held  upon  argument  to  be  good  in  law ; or,  second,  it  may  be 
held  upon  argument  to  be  bad  in  law;  or,  third,  having  been 
held  or  admitted  to  be  good  in  law  it  may  be  found  upon  issue 
Joined  to  be  true  in  fact;  or,  fourth,  it  may  be  found  on  issue 
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joined  to  be  false  in  fact.  It  will  be  interesting  to  note  as  we 
proceed  how  clearly  and  justly  rules  33,  34  and  35,  taken  to- 
gether, provide  for  the  first,  second  and  third  of  these  contin- 
gencies, and  how  clearly  they  omit  to  provide  for  the  fourth. 

Take  the  first — the  case  in  which  a plea  is  held  upon  argu- 
ment to  be  good  in  law.  Eule  35  says,  that  in  that  case  the  de- 
fendant shall  be  entitled  to  his  costs,  but  the  court  may  allow 
the  plaintiff  to  amend.  Or,  of  course,  the  plaintiff  may  take 
issue. 

The  second  is  the  case  in  which  the  plea  is  held  on  argument 
to  be  bad  in  law.  Eule  34  provides  for  that  case.  It  says  that 
upon  the  overruling  of  a plea  the  defendant  shall  be  assigned  to 
answer  the  bill  or  so  much  thereof  as  is  covered  by  the  plea. 

The  third  is  where  the  plea  is  found  upon  issue  joined  to  be 
true  in  fact.  There,  by  the  terms  of  rule  33,  the  facts  stated  in 
the  plea  are  to  avail  the  defendant  as  far  as  in  law  and  equity 
they  ought  to  avail  him. 

The  fourth  is  where  the  plea  on  issue  joined  is  found  to  be 
false  in  fact.  That  contingency  is  not  mentioned  in  any  of  the 
three  rules.  This  omission  is  enough,  in  itself,  prima  facie,  to 
bring  the  case  within  the  terms  of  rule  90  as  one  not  provided 
for  in  the  other  rules  and  in  which  the  English  Chancery  prac- 
tice is  to  be  followed.  But  you  will  be  a little  surprised,  I think, 
if  you  have  never  given  specific  attention  to  the  subject,  to  find 
how  irresistible  this  conclusion  becomes  on  a comparative  anal- 
ysis of  the  three  rules. 

In  rules  34  and  35  the  demurrer  and  the  plea  are  coupled 
together,  as  though  they  were  alike  and  the  same  provisions  were 
equally  applicable  to  them  both.  Eule  34  says,  “ If,  upon  the 
hearing,  any  demurrer  or  plea  is  overruled,  etc.,”  rule  35  says, 
“ If,  upon  the  hearing,  any  demurrer  or  plea  shall  be  allowed, 
etc.”  This  is  right  in  respect  to  the  legal  sufficiency  of  the  plea. 
An  argument  of  a demurrer  and  an  argument  of  a plea  alike 
submit  a question  of  law  for  the  decision  of  the  court.  The 
overruling  of  a demurrer  and  the  overruling  of  a plea  on  argu- 
ment are  alike  decisions  against  the  defendant  upon  legal  ques- 
tions. It  is  also  the  same  kind  of  legal  question — the  sufficiency 
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of  the  facts  alleged  to  support  the  contention  of  the  pleading. 
The  same  order  is  equally  applicable  to  both.  The  overruling 
of  a demurrer  means  that  the  defendant’s  contention  of  law  is 
insufficient  to  meet  the  bill.  He  must  set  up  some  further  de- 
fense or  snbmit  to  judgment.  The  overruling  of  a plea  on  argu- 
ment means  that  the  defendant’s  contention  of  fact  is  insuffi- 
cient to  meet  the  bill.  He  must  set  up  some  further  defense  or 
submit  to  judgment. 

This  coupling  together  of  the  demurrer  and  the  plea  in  rule 
34  leads  to  the  right  result  in  each  case  alike  in  respect  to  the 
order  to  follow  the  overruling  of  either  upon  argument.  A 
defendant  ought  to  have  the  right  to  test  the  legal  sufficiency  of 
the  bill  before  being  required  to  plead  or  answer.  If  his  de- 
murrer be  overruled  the  effect  of  the  decision  is  and  ought  to  be 
that  he  must  plead,  or  answer,  or  suffer  judgment.  The  plain- 
tiff ought  to  have  the  like  right  to  test  the  legal  sufficiency  of 
the  plea  before  being  required  to  take  issue  upon  it.  It  is  a mere 
matter  of  form  that  he  does  that  by  setting  the  plea  down  for 
argument  instead  of  demurring  to  it.  If,  upon  the  argument, 
the  plea  be  overruled,  the  effect  of  the  decision  ought  to  be,  and 
is,  that  the  defendant  must  offer  a further  and  better  defense,  or 
suffer  judgment.  Construed  in  this  sense,  the  rule  is  clear,  con- 
sistent, logical  and  just. 

The  same  considerations  apply  to  rule  35.  The  demurrer  and 
plea  are  again  coupled  together  and  the  same  rule  applied  to 
them  in  respect  to  the  order  to  be  made.  The  word  allowed 
is  equivalent  to  sustained.  The  allowance  of  a demurrer  is  a 
decision  in  favor  of  the  defendant  as  to  the  legal  sufficiency  of 
the  bill.  The  allowance  of  a plea  is  a decision  in  favor  of  the 
defendant  upon  the  legal  sufficiency  of  the  defense  set  up  in  his 
plea,  the  truth  of  which  the  plaintiff  has  admitted  by  setting 
it  down  'for  argument.  In  either  case  the.  plaintiff  is  hors  du 
combat.  If  he  has  no  better  cause  of  action  than  that  stated  in 
bis  bill,  he  must  go  out  of  court  or  take  issue  on  the  plea.  Here 
the  imle  comes  to  his  relief,  and  authorizes  the  court  to  allow  him 
to  amend.  The  rule  is^  clear,  consistent,  logical  and  just. 
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When  we  come  to  the  case  of  the  trial  and  decision  of  an  issue 
joined  on  a plea,  we  enter  another  field,  and  one  in  which  other 
terms  are  appropriate  and  other  principles  of  adjudication  are 
applicable.  The  argument  of  a demurrer  or  a plea  is,  in  its 
nature,  preliminary;  the  trial  of  an  issue  joined  is,  in  its 
nature,  final.  The  language  of  rule  3T  is  not  applicable  to  the 
decision  of  an  issue  of  fact.  When  the  court  decides  against  the 
defendant  upon  a final  hearing,  we  do  not  say  that  it  “ overrules 
the  answer,”  but  that  it  finds  for  the  plaintiff.  The  language  used 
in  rule  35  plainly  includes  only  the  decision  of  questions  of 
law.  The  language  of  rule  34  as  certainly  includes  the  decision 
of  questions  of  law.  To  say  that  it  also  includes  the  totally  dif- 
ferent subject  of  the  decision  of  questions  of  fact  is  to  accuse 
the  court  who  framed  the  rules  of  poverty  of  resources  in  the 
vocabulary  of  the  law,  or  slipshod  carelessness  of  expression 
where  the  utmost  exactness  was  of  prime  importance. 

The  court  is  not  justly  open  to  that  charge.  We  have  only 
to  read  the  rules  aright  to  see  that  the  words  used  in  them 
are  perfectly  apt  to  express  the  ideas  intended.  Eule  33  deals 
expressly  with  the  case  of  the  trial  and  decision  of  an  issue  of 
fact,  and  its  language  is  appropriate  to  that  subject-matter. 
It  says,  “ If,  upon  an  issue,  the  facts  stated  in  the  plea  he  deter- 
mined for  the  defendant  not,  if  the  plea  be  sustained  or 
allowed.  If  the  Supreme  Court  had  intended  to  provide  in  rule 
34  for  the  case  of  a finding  for  the  plaintiff  upon  an  issue  joined 
on  a plea,  the  langmage,  to  be  harmonious  with  that  used  in  rule 
33,  should  have  been,  “ If,  upon  an  issue,  the  facts  stated  in  the 
plea  he  determined  for  the  plaintiff,”  etc.  It  is  a forced  con- 
struction of  rule  34  that  imputes  to  it  a reference  to  the  case  of 
a finding  for  the  plaintiff  upon  issue  joined  on  a plea.  It  is 
against  the  ordinary  import  of  its  words.  It  involves  an  incon- 
sistent use  of  words  in  three  rules  standing  together  and  relat- 
ing to  the  same  general  subject-matter. 

Moreover,  such  a construction  makes  nonsense  of  the  rule. 
A plea  is  only  a form  of  answer.  It  “ covers,”  as  that  word  is 
used  in  the  rule,  that  part  of  the  bill  which  it  meets.  If  that  be 
a vital  part,  the  plea  will  be  a bar  to  the  whole  action.  If  it  is 
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true,  the  plaintiff’s  whole  case  falls.  If  the  court  finds  it  to  be 
false,  then,  according  to  the  construction  of  the  rule  which  I am 
criticising,  it  will  be  the  duty  of  the  court  to  assign  the  de- 
fendants to  “ answer  the  bill,  or  so  much  thereof  as  is  covered 
by  the  plea.”  But  he  has  already  answered  that  part  of  the  bill 
by  his  plea ; that  is,  he  has  set  up  in  the  form  of  a plea  facts  to 
defeat  that  part  of  the  bill,  and  sufficient  to  defeat  it  if  they  are 
true,  and  has  submitted  the  question  for  trial,  and  has  been 
beaten.  Why  should  the  court  order  him  to  answer  it  again  ? 

I ignore  here  the  names  of  these  pleadings,  as  I may  well  do. 
The  same  facts,  with  a few  exceptions,  may  be  presented  as  a 
defense,  either  in  the  form  of  a plea  or  of  an  answer.  When 
a defendant  has  set  them  up  in  the  form  of  a plea  and  they  have 
been  found  untrue,  shall  he  set  the  same  facts  up  again  in  the 
form  of  an  answer  ? That  would  be  absurd. 

When  a defendant  has  chosen  his  ground  of  defense,  and  set 
up  in  any  form  facts  which  are  sufficient,  if  true,  to  defeat  the 
plaintiff’s  action,  the  trial  of  the  issue  thus  joined  is  the  trial  of 
the  case.  Whether  the  facts  be  stated  in  the  form  of  a plea  or 
in  the  form  of  an  answer  does  not  affect  the  merits  of  the  ques- 
tion. If  they  were  presented  in  the  form  of  an  answer,  no  one 
would  claim  that  upon  a finding  after  a hearing  upon  proofs 
that  the  answer  was  not  true  the  court  would  order  the  defendant 
to  answer  again.  It  would  be  no  more  sensible  to  make  such  an 
order  after  a trial  of  the  truth  of  the  same  facts  set  up  in  a 
plea. 

More  than  that,  the  rule,  whatever  it  means,  is  not  permissive, 
but  peremptory.  It  says  that  “ upon  the  overruling  of  any  plea 
or  demun-er  the  defendant  shall  be  assigned  to  answer  the  bill,” 
etc.  It  is  not  so  in  rule  35.  There  the  court  may  in  its  discre- 
tion, on  motion,  and  upon  terms  permit  a plaintiff  who,  upon 
the  allowance  of  a demurrer  or  plea,  appears  to  have  no  cause 
of  action,  to  amend  his  bill.  A defendant  who  has  set  up  facts 
by  a plea  which  has  been  found  to  be  untrue  is  in  a far  worse 
predicament.  It  is  drawing  it  mild  to  say  that  he  appears  to 
have  no  defense.  And  yet  the  court,  by  the  erroneous  construc- 
tion of  Eule  34  which  I am  combating,  is  commanded  to  assign 
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the  defendant,  without  motion  or  showing,  and  without  terms  to 
answer  the  bill  and  try  it  again.  Could  anything  be  more 
absurd  than  such  a pair  of  rules? 

There  is  good  reason  for  rule  33.  When  the  defendant  tenders 
a plea  that  is  good  in  law  the  plaintiff  must  take  issue.  And  yet 
the  defendant  ought  not  to  go  acquit  until  he  has  set  up  and 
proved  a defense,  which,  on  the  whole,  ought  in  law  and  equity 
to  constitute  a complete  defense.  He  ought  not  to  be  permitted  to 
defeat  the  plaintiff’s  action  by  any  artifice  of  splitting  up  his 
case  and  making  an  issue  over  something  less  than  a full 
and  just  defense.  Hence,  the  rule  provides  that  if  he  chooses  to 
present  a plea  and  proves  its  allegations,  he  shall  have  the  benefit 
of  the  facts  so  established  as  far  as  they  go,  and  no  further. 

The  same  considerations  do  not  apply  to  the  case  of  a plea 
found  for  the  complainant.  There  are  no  reasons  resting  in 
equity  and  good  conscience  why  the  defendant  may  not  go  to  final 
trial  on  any  defense  which  he  chooses  to  set  up.  Wlien  he  files  a 
plea  which  is  good  in  law  he  forces  the  plaintiff  to  meet 
him  on  that  ground.  And  while  there  is  good  reason  why 
the  defendant  ought  not  to  be  allowed  to  beat  the  plaintiff  with 
less  than  a just  defense,  there  is  no  reason  whatever  why  he 
may  not  be  allowed  to  beat  himself  with  any  defense  upon  which 
he  chooses  to  stake  his  case.  The  rules  of  equity  pleading  per- 
mit a defendant  to  set  up  nearly  every  possible  defense  by 
answer.  There  is  no  reason  why  he  should  file  a plea  except  to 
gain  some  advantage  for  himself.  When,  with  that  object  in 
view,  he  has  forced  the  plaintiff  to  a trial  on  the  issue  which  he 
tenders,  ought  he  not  to  abide  by  the  result?  Would  it  not  be 
the  climax  of  inequity — I will  spell  it  with  an  “ i ” and  say 
iniquity — that  the  law  should  compel  the  court  in  every  such 
case,  with  no  regard  for  its  circumstances,  or  history,  or  the 
effect  of  the  order,  to  “ assign  the  defendant  to  answer  the 
bill  ”? 

Again,  rule  33  opens  the  subject  by  its  provision  that  the 
plaintiff  may  set  down  a demurrer  or  plea  to  be  argued,  or  he 
may  take  issue  on  the  plea.  If  he  adopts  the  latter  course  and 
the  facts  stated  in  the  plea  be  determined  for  the  defendant, 
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they  are  to  avail  him  as  far  as  in  law  and  equity  they  onght  to 
avail  him.  That  provides  for  one  possible  result  of  the  trial  of 
an  issue  on  a plea.  If  it  was  the  purpose  of  the  Supreme  Court 
to  make  any  provision  by  rule  for  the  other  possible  result  of 
such  a trial,  viz.,  the  determination  of  the  issue  for  the  com- 
plainant, the  place  to  put  it  was  right  there,  and  so  finish  up 
that  branch  of  the  subject — the  effect  of  the  trial  of  issues  formed 
on  pleas ; and  the  way  to  put  it  was  to  state  it  in  language  simi- 
lar to  that  already  used,  as  thus : If,  upon  an  issue,  the  facts 
stated  in  the  plea  be  deteiunined  for  the  complainant,  then,  so 
and  so. 

Eule  34  enters  upon  the  other  branch  of  the  subject — the 
situations  which  arise  when  the  complainant  sets  down  the  plea 
for  argument.  It  provides,  in  its  first  sentence,  that  if  a plea 
be  overruled,  the  plaintifi:  shall  be  entitled  to  costs  in  the  case 
up  to  that  period,  unless,  etc.  There  will  be  no  question,  I sup- 
pose, that,  so  far,  this  rule  refers  to  the  overruling  of  a plea  on 
argument. 

The  next  sentence  is  the  crucial  one  in  this  discussion.  It  sa3''s 
that  upon  the  overruling  of  the  plea  the  defendant  shall  be  as- 
signed to  answer  the  bill,  or  so  much  thereof  as  is  covered  by  the 
plea.  If  this  means  the  overruling  of  the  plea  on  argument,  it  is 
consistent  with  rule  33  and  the  preceding  part  of  the  same  sec- 
tion. Morevover,  the  language  is  that  he  “ shall  be  assigned  to 
answer  the  bill,  or  so  much  thereof  ” as  is  covered  by  the  plea. 
If  the  plea  was  to  part,  the  answer  is  to  go  to  that  same  part. 
This  is  exactly  right  if  the  rule  refers  to  the  overruling  of  a plea 
on  argument,  but  absurd  and  impracticable  if  it  refers  to  a find- 
ing of  fact  upon  an  issue  on  a plea. 

Upon  this  view  we  have,  therefore,  in  rule  33,  the  general  sub- 
division of  the  field  of  proceedings  under  a plea,  and  an  explicit 
provision  as  to  what  shall  follow  a finding  for  the  defendant 
upon  an  issue  joined  under  a plea.  In  rule  34  we  have  the  first 
case  arising  in  the  other  part  of  the  field — the  case  of  a decision 
for  the  complainant  upon  argumetit  of  a plea;  and  in  rule  35 
the  other  case  arising  in  the  second  part  of  the  field — the  case 
of  a decision  for  the  defendant  upon  argument  of  a plea.  Taken 
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together,  the  three  rules  provide  intelligibly,  justly  and  consist- 
ently for  ever}'  case  that  can  arise  in  dealing  with  pleas,  except 
the  case  of  a finding  for  the  complainant  upon  issue  joined.  For 
that  case  they  make  no  provision  except  by  a forced  and  illogical 
application  of  rule  34,  which  results  in  absurdities  and  injus- 
tices too  gross  to  be  admissible. 

The  proposition  that  under  the  general  practice  in  chancery 
the  trial  of  an  issue  of  fact  under  a plea  in  bar  of  the  whole  bill  is 
a trial  of  the  case,  and  that  if  the  finding  be  for  the  complainant 
he  is  entitled  to  a decree,  is  a familiar  one.  In  Milford’s  Equity 
Pleading,  published  as  “ Mitford  & Tyler’s  Pleadings  and  Prac- 
tice in  Equity,”  by  Baker,  Voorhis  & Co.,  1890,  the  subject  of 
pleas  in  equity  is  discussed  as  follows : 

“ Upon  argument  of  a plea  it  may  either  be  allowed  simply, 
or  the  benefit  of  it  may  be  saved  to  the  hearing,  or  it  may  be 
ordered  to  stand  for  an  answer.  In  the  first  case  the  plea  is 
determined  to  be  a full  bar  to  so  much  of  the  bill  as  it  covers,  if 
the  matter  pleaded,  with  the  averments  necessary  to  support  it, 
be  true.  If,  therefore,  a plea  is  allowed  upon  argirment,  or  the 
plaintiff  without  argument  thinks  it,  though  good  in  form  and 
substance,  not  true  in  point  of  fact,  be  may  take  issue  upon  it, 
and  proceed  to  disprove  the  facts  upon  which  it  is  endeavored 
to  be  supported.  For  if  the  plea  is  upon  argument  held  to  be 
good,  or  the  plaintiff  admits  it  to  be  so  by  replying  to  it,  the 
truth  of  the  plea  is  the  only  subject  of  question  remaining,  so 
far  as  the  plea  extends ; and  nothing  but  the  matters  contained  in 
the  plea,  as  to  so  much  of  the  bill  as  the  plea  covers,  is  in  issue 
between  the  parties.” 

To  the  same  effect  the  following  from  Story’s  Equity  Plead- 
ings, ninth  edition,  section  697 : 

“For,  if  the  plea  is,  upon  argument,  held  to  be  good;  or  the 
plaintiff  admits  it  to  be  so  by  replying  to  it:  the  truth  of  the 
plea  is  the  only  subject  of  question  remaining,  so  far  as  the  plea 
extends;  and  nothing  but  the  matters  contained  in  the  plea,  as 
to  so  much  of  the  bill  as  the  plea  covers,  is  in  issue  between  the 
parties.” 

This  same  view  of  the  questions  which  arise  on  a plea  and  the 
effect  of  a finding  for  the  defendant  thereon  was  expressed  by  the 
Supreme  Court  in  the  great  case  of  Rhode  Island  vs.  Massachu- 
setts, 14  Peters,  210;  I quote  from  page  257 : 
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“ According  to  the  rules  of  pleading  in  the  Chancery  Court, 
if  the  plea  is  unexceptionable  in  its  form  and  character,  the 
complainant  must  either  set  it  down  for  argument,  or  he  must 
reply  to  it,  and  put  in  issue  the  facts  relied  on  in  the  plea.  If 
he  elects  to  proceed  in  the  manner  first  mentioned,  and  sets 
down  the  plea  for  argument,  he  then  admits  the  truth  of  all 
the  facts  stated  in  the  plea,  and  merely  denies  their  sufficiency 
in  point  of  law  to  prevent  his  recovery.  If,  on  the  other  hand, 
he  replies  to  the  plea,  and  denies  the  truth  of  the  facts  therein 
stated,  he  then  admits  that  if  the  particular  facts  stated  in  the 
plea  are  true,  they  are  then  sufficient  in  law  to  bar  his  recovery; 
and  if  they  are  proved  to  be  tnie,  the  bill  must  be  dismissed, 
without  reference  to  the  equity  arising  from  any  other  facts 
stated  in  the  bill.  6 Wheat.  472.  Undoubtedly,  if  a plea  upon 
argument  is  imled  to  be  sufficient  in  law  to  bar  the  recovery  of 
the  complainant,  the  Court  of  Chancery  would,  according  to  its 
uniform  practice,  allow  him  to  amend;  and  to  put  in  issue,  by  a 
proper  replication,  the  truth  of  the  facts  stated  in  the  plea.  But 
in  either  case,  the  controversy  would  turn  altogether  upon  the 
facts  stated  in  the  plea,  if  the  plea  is  permitted  to  stand.” 

This  case  Avas  one  arising  under  the  Supreme  Court’s  original 
jurisdiction  in  equity,  in  the  exercise  of  which  it  always  followed 
the  practice  of  the  Court  of  Chancery  in  England.  On  this 
point  see  Farley  vs.  Kittson,  120  U.  S.  314.  So  that  the  con- 
cluding sentence  of  the  above  quotation  is  an  express  statement 
of  the  English  Chancery  practice. 

Upon  these  arguments  I maintain  that  rule  34  does  not  apply 
to  the  case  of  a plea  found  by  the  court  upon  issue  joined  to  be 
untrue  in  fact. 

If  the  law  is  the  perfection  of  reason,  as  it  is  said  to’ be,  then 
perfection  of  reason  must  be  law.  It  is  only  another  way  to 
state  it  to  say  that  reasonableness  is  the  highest  evidence  of  law, 
as  was  decided  in  the  Standard  Oil  case.  Suppose  some  judge 
has  decided  the  contrary  of  the  conclusion  which  I have  argued 
—may  I not  say,  demonstrated.  So  much  the  worse  for  the 
judge.  This  is  not  a brief.  We  owe  no  fealty  here  to  anything 
but  truth.  Authorities  count  here  and  today  only  so  far  as  they 
are  harmonious  with  truth.  It  is  in  that  spirit  of  freedom 
that  I shall  refer  to  the  cases  which  I have  seen  touching  the 
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question  which  I have  discussed.  It  is  a satisfaction  to  have 
opportunity  for  once  to  say  what  you  please  about  the  courts. 

The  case  of  Farley  vs.  Kittson,  120  U.  S.  303,  as  generally 
construed,  is  the  leading  erroneous  decision  in  this  field.  In  that 
case  the  bill  was  for  an  accounting  for  a share  of  the  profits  of  a 
gigantic  speculation  in  railroad  bonds  and  railroad  organization 
made  by  the  defendants,  Kittson  and  Hill,  in  which  the  com- 
plainant, Farley,  claimed  that  he  was  by  agreement  to  have  an 
interest,  notwithstanding  he  was,  at  the  time,  by  his  own  show- 
ing, receiver  of  one  and  general  manager  of  the  other  of  the  two 
roads  whose  bonds  were  purchased.  The  Circuit  Court  dis- 
missed the  bill  on  the  ground  that  the  agreement,  which  ap- 
peared in  the  bill  as  well  as  in  the  plea,  was  unlawful  and  void, 
thus  treating  the  plea,  in  effect,  as  a demurrer  to  the  bill.  Upon 
this  procedure  Mr.  Justice  Gray  comments  in  the  opinion  as 
follows,  pages  313-14; 

“ The  pleader  and  the  court  below  appear  to  have  proceeded 
upon  the  theory  that  by  a plea  in  equity  a defendant  may  aver 
certain  facts  in  addition  to  or  contradiction  of  those  alleged  in 
the  bill;  and  also  not  only,  if  he  proves  his  averments,  avail 
himself  of  objections  in  matter  of  law  to  the  case  stated  in  the 
bill,  as  modified  by  the  facts  proved;  but  even,  if  he  fails  to 
prove  those  facts,  take  any  objection  to  the  case  stated  in  the 
bill,  which  would  have  been  open  to  him  if  he  had  demurred 
generally  for  want  of  equity.” 

The  opinion  then  points  out  at  some  length  the  distinction 
between  a demurrer  and  a plea,  concluding  with  the  remark,  on 
page  313,  “ That  an  objection  to  the  equity  of  the  plaintiff’s 
claim,  as  stated  in  the  bill,  must  be  taken  by  demurrer  and  not 
by  plea  is  so  well  established  that  it  has  been  constantly  assumed 
and  therefore  seldom  stated  in  judicial  opinions.” 

The  opinion  divides  the  averments  of  the  plea  into  three  parts : 

1.  Matters  which  were  mere  restatements  of  parts  of  the  hill, 
and  which  were  admitted  by  stipulation  to  be  true. 

2.  Averments  that  one  Kennedy,  who  was  the  agent  and  rep- 
resentative of  the  bondholders,  had  no  notice  that  the  plaintiff 
had  or  claimed  an  interest  in  the  project  of  purchase  and  re- 
organization. These  averments  were  found  by  the  Supreme 
Court  to  have  been  disproved.  The  allegations  of  the  hill  that 
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the  plaintiff  at  all  times  gave  full  and  true  answers  to  inquiries 
by  Kennedy  and  others,  and  acted  honestly  and  in  good  faith 
towards  all  persons  interested  in  the  property,  were  not  denied  in 
the  plea,  and  Avere,  therefore,  conclusively  admitted  to  be  true, 
as  the  court  held. 

3.  Those  parts  of  the  plea  which  averred  that  the  agreement 
alleged  in  the  bill  aaus  unlaAvful  by  reason  of  the  plaintiff’s  rela- 
tion to  the  railroads  whose  bonds  were  purchased.  It  Avas  held 
by  the  Supreme  Court  that  these  averments  Avere  mere  matter 
of  law  arising  upon  the  plaintiff’s  case  as  stated  in  the  bill. 

The  opinion  concludes  Avith  this  paragraph : 

“ The  result  is,  that  the  principal  question  considered  by  the 
court  beloAV  and  argued  at  the  Bar  is  not  presented  in  a form  to 
be  decided  upon  the  record  before  us ; and  that,  for  the  reasons 
above  stated,  and  as  suggested  in  behalf  of  the  plaintiff  at  the 
reargument,  the  plea  was  erroneoiAsly  sustained,  and  must  be 
overruled,  and  the  defendants  ordered,  in  accordance  Avith  the 
34:th  rule  in  equity,  to  ansAver  the  bill.” 

This  mere  mention  is  the  only  reference  to  rule  34  in  the  case. 

ddie  next  case  in  order  of  time  is  Dalzell  vs.  Dueber  Mfg.  Co., 
149  IT.  S.  315,  which  is  still  more  clearly  erroneous.  The  suit 
Avas  for  infringement  of  a patent,  and  a plea  was  filed  alleging 
title  to  the  invention  in  the  defendant.  The  Supreme  Court 
found  that  tlie  plea  Avas  not  sustained  by  the  evidence  and  dis- 
posed of  the  question  in  these  brief  Avords : 

“ The  only  issue  upon  the  plea  and  replication  was  as  to  the 
sufficiency  of  the  testimony  to  support  the  plea  as  pleaded ; and 
as  the  piea  was  not  supported  by  the  testimony,  it  should  be 
oAurruled,  and  the  defendant  ordered  to  ansAver  the  bill.  Stead  vs. 
Course,  4 Cranch,  403,  413 ; Farley  vs.  Kittson,  120  U.  S.  303, 
315,  318;  equity  rule  34.” 

Stead  vs.  Course  Avas  a creditor’s  bill  to  subject  lands  to  the 
payment  of  debts.  The  defendants  pleaded  title  under  a tax 
sale  against  the  debtor.  Issue  was  joined  and  the  Circuit 
Court  found  for  the  defendants  on  the  plea,  and  dismissed  the 
bill.  The  Supreme  Court  held  that  the  tax  sale  was  invalid, 
reversed  the  judgment  of  the  Circuit  Court  and  ordered  that  the 
defendants  answer  over. 
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No  authority  is  referred  to  in  the  opinion.  The  decision  was 
in  1808,  before  rule  31  was  promulgated.  It  has  no  bearing, 
therefore,  on  the  interpretation  of  that  rule.  It  is  inconsistent 
with  the  general  course  of  decision  and  authority  on  the  subject. 
It  does  not  discuss  the  question  or  the  principle  involved. 

If  Farley  vs.  Kittson  has  nothing  to  stand  on,  neither  has 
Dalzell  vs.  Dueber.  It  is  manifest  that  the  court  had  given  no 
consideration  to  the  question  in  either  case,  but  tossed  off  the 
reference  to  rule  34  without  the  slightest  consciousness  of  the 
difficulties  which  necessarily  attend  such  an  application  of  it. 

Before  leaving  these  two  cases  I will  say  that  it  appears  to  me 
that  the  Supreme  Court  has  been  more  sinned  against  than  sin- 
ning in  respect  to  Farley  vs.  Kittson.  The  plea  in  that  case,  as 
it  seems  to  me,  was  bad  in  law  in  one  part  and  untrue  in  fact  in 
the  other.  So  far  as  it  was  bad  in  law  the  proper  order  to  make 
was  to  overrule  it  and  order  the  defendant  to  answer  over  under 
rule  34.  So  far  as  it  was  untrue  in  fact  the  proper  order  would 
be  in  the  usual  case  to  enter  judgment  for  the  plaintiff  as  to  that 
part.  But  in  that  case  the  bill  was  without  equity  on  its  face. 
There  had  been  a mistrial  all  around.  In  my  opinion  the  de- 
cision has  been  erroneously  taken  by  judges  and  lawyers,  without 
exception  that  I know  of  except  in  one  case  which  I shall  notice 
presently,  as  an  authority  for  the  broad  proposition  that  the 
proper  order  in  the  case  of  a false  plea  is  to  assign  the  defendant 
to  answer  over  under  rule  34,  which  I think  is  a misinterpreta- 
tion of  the  decision. 

In  Hartz  vs.  Cleveland  Block  Co.,  95  Fed.  681  (C.  C.  A., 
Sixth  Cir.),  the  hearing  was  upon  a plea,  replication  and  proofs. 
The  Circuit  Court  found  the  plea  to  be  true  and  dismissed  the 
bill.  In  the  first  paragraph  of  the  opinion  in  the  C.  C.  A.  the 
question  thus  presented  is  stated  in  these  words : 

“ The  only  question  thus  open  is  as  to  whether  the  court  erred 
in  holding  that  the  plea  was  sustained  by  the  evidence.  If  it 
was  not  supported,  it  should  have  been  overruled,  and  the  defend- 
ant ordered  to  answer.  Palzell  vs.  Dueber  Mfg.  Co.,  149  U.  S. 
315;  Farley  vs.  Kittson,  120  U.  S.  303.” 

The  judgment  was  reversed  with  an  order  to  take  further 
proceedings  in  accordance  with  the  opinion.  It  is  manifest  that 
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if  Farley  vs.  Kittson,  and  Dalzell  vs.  Dueber  are  unsound,  this 
case  has  not  a peg  to  hang  on  so  far  as  rule  34  is  concerned. 

In  Westervelt  vs.  Library  Bureau,  118  Fed.  824,  the  Circuit 
Court  of  Appeals  for  the  First  Circuit  held  that  the  decisions  of 
the  Supreme  Court  in  Farley  vs.  Kittson  and  Dalzell  vs.  Dueber 
Mfg.  Co.  were  conclusive,  although  Judge  Putnam,  in  the 
opinion,  more  than  intimated  that  he  did  not  consider  them  as 
supported  by  sound  reason.  It  was  a clear  case  of  mere  sub- 
mission to  what  was  regarded  as  controlling  authority.  It  was 
distinctly  pointed  out  that  rule  34,  as  construed  in  those  cases, 
was  a departure  from  the  ordinary  equity  practice,  and  one  for 
which  the  Supreme  Court  gave  no  explanation  or  reason.  As  an 
expression  of  the  judgment  of  the  court  upon  the  merits  of  the 
question,  the  decision  must  be  regarded  as  in  support  of  my 
contention. 

These  are  all  the  cases  I have  found  in  which  a defendant  has 
been  assigned  to  answer  over  under  rule  34  upon  a finding 
against  him  upon  an  issue  joined  on  a plea.  In  not  one  of  them 
is  there  a word  of  discussion  of  the  merits  of  the  question.  It 
seems  certain  that  not  one  of  the  judges  had  thought  it  out,  or 
even  thought  about  it,  except  Judge  Putnam,  in  the  Westervelt 
case,  and  he  not  adequately. 

The  wrong  done  to  parties  by  these  decisions  was  not  a serious 
matter.  Probably  substantial  justice  was  done  in  all  of  them. 
The  mischief  has  come  in  the  unreported  cases  decided  in  the 
trial  courts  and  the  mistaken  view  of  the  subject  which  has  come 
to  prevail  at  the  Bar.  When  the  great  Circuit  Court  of  Appeals 
for  the  First  Circuit  bows  to  Farley  vs.  Kittson  and  Dalzell  vs. 
Dueber  as  controlling  authorities,  what  can  we  expect  of  the 
trial  courts  and  the  lawyers? 

There  are  a few  cases  holding  the  other  view. 

In  Kennedy  vs.  Creswell,  101  U.  S.  641,  the  case  was  an 
appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 
The  defendants  filed  a plea  which,  on  issue  joined,  and  hearing, 
was  found  to  be  untrue.  The  decree  below  was  for  the  com- 
plainant, and  this  was  affirmed  by  the  Supreme  Court.  The 
following  is  from  the  opinion : 
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“ Since,  then,  the  complainants  were  entitled  to  a decree,  the 
question  is,  what  decree  ? If  a defendant  plead  a false  plea,  and 
it  be  so  found,  what  is  next  to  be  done  ? Is  it  to  be  merely  over- 
ruled, and  an  order  made  that  he  answer  further,  as  in  case  of 
overruling  a demurrer,  or  of  overruling  a plea  for  insufficiency? 
This  is  not  the  usual  course.  Having  put  the  plaintiff  to  the 
trouble  and  delay  of  an  issue,  the  defendant  cannot,  after  it  is 
found  against  him,  claim  the  right  to  file  an  answer;  although, 
if  the  complainant  desires  a recovery,  which  the  plea  sought  to 
avoid,  he  may  undoubtedly  insist  upon  it.  But  that  is  the 
complainant’s  right,  not  the  defendant’s. 

* * * 

“ Chancellor  Walworth,  in  a case  before  him  where  the  de- 
fendant produced  no  evidence  to  establish  the  truth  of  his  plea, 
said : 

“ ‘ Where  a plea  in  Bar  to  the  whole  bill  is  put  in,  if  the  com- 
plainant takes  issue  thereon  he  admits  the  sufficiency  of  the 
plea,  and  leaves  nothing  in  question  but  the  truth  thereof.  If 
at  the  hearing  the  plea  is  found  to  be  true,  the  bill  must  be  dis- 
missed. But  if  the  plea  is  untrue,  the  complainant  will  be 
entitled  to  a decree  against  the  defendant  in  the  same  manner 
as  if  the  several  matters  charged  in  the  bill  had  been  confessed 
or  admitted.’  Dows  vs.  McMichael,  2 Paige  (IST.  Y.)  345.” 

Judge  Putnam,  in  Westervelt  vs.  Library  Bureau,  cited  above, 
declined  to  recognize  this  case  as  bearing  on  the  question  because 
it  originated  in  a court  of  the  District  of  Columbia,  to  which,  as 
he  states,  the  equity  rules  of  the  Supreme  Court  do  not  apply. 
I do  not  know,  otherwise,  how  that  is,  and  am  bound  to  suppose 
that  the  fact  is  as  stated.  But  other  judges  have  treated  Ken- 
nedy vs.  Creswell  as  an  authority  on  the  subject. 

In  Lilienthal  vs.  Washburn,  8 Fed.  707,  Judge  Pardee  entered 
a decree  against  a defendant  who  had  filed  a plea  and  failed  to 
support  it  by  his  proofs.  This  is  from  the  opinion ; 

“ The  plea  having  admitted  the  main  facts  alleged  in  the  bill, 
and  not  being  proved  as  to  the  matters  alleged  in  avoidance,  the 
complainants  are  entitled  to  a decree  as  though  the  bill  had  been 
confessed  or  admitted.  See  Kennedy  vs.  Creswell,  101  U.  S. 
641.” 

In  Earll  vs.  Metropolitan  Str.  Ey.  Co.,  87  Fed.  528,  before 
Judge  Wheeler,  upon  trial  of  an  issue  on  a plea,  it  was  found, 
that,  as  to  part  of  the  facts  alleged,  it  was  true,  and  as  to  part 
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of  them  it  was  not  true.  There  was  a decree  for  the  complainant 
as  to  all  matters  in  issue  except  those  found  for  the  defendant. 
As  to  those  it  was  considered  that,  under  rule  33,  the  defendant 
was  entitled  to  the  benefit  of  the  facts  found  in  his  favor  under 
the  plea.  The  followdng  interesting  quotation  from  the  opinion 
is  the  first  discriminating  judicial  criticism  of  Parley  vs.  Kittson 
that  appeared  so  far  as  I know. 

“ Question  is  made  about  the  effect  of  the  finding  of  fact  upon 
the  traverse  of  the  plea  that,  as  to  a part  of  the  alleged  infringe- 
ment of  the  plaintiff’s  patent,  it  is  not  sustained  by  the  evidence, 
but  must  fail.  In  Kennedy  vs.  Creswell,  101  U.  S.  641,  the 
authorities  were  reviewed  by  Mr.  Justice  Bradley,  and  a decree 
in  chief,  founded  upon  a finding  of  an  issue  of  fact  joined  by 
traverse  of  a plea,  in  favor  of  the  plaintiff,  was  affirmed.  That 
could  be,  of  course,  sufficient  authority  for  a decree  in  chief 
here  for  relief  against  that  infringement.  But  Farley  vs.  Kitt- 
son, 120  U.  S.  303,  7 Sup.  Ct.  534,  where  the  authorities,  with 
the  rules  of  equity,  are  again  reviewed  by  Mr.  Justice  Gray,  is 
cited  and  relied  upon  to  the  contrary.  The  law  of  equity  plead- 
ing is  not  there  stated  differently  from  that  stated  by  Mr.  Justice 
Bradle}^  but  the  decree,  which  was  for  the  defendant,  was  re- 
versed, and  the  case  was  remanded,  with  directions  to  overrule 
the  plea,  and  to  order  the  defendants  to  answer  the  bill,  and  this 
direction  is  different  from  the  decree  affirmed  in  the  former  case. 
But  in  the  latter  case  the  plea  was  said  to  consist  of  three  parts : 
‘ First,  a restatement  in  detail  of  some  of  the  facts  alleged  gen- 
erally in  the  bill.’  The  issue  of  fact  found  for  the  plaintiff,  on 
a stipulation,  is  said  to  have  related  to  this  first  part  of  the 
plea,  and  the  second  and  third  parts  are  said  to  have  been  mere 
matters  of  law  arising  on  the  bill.  So  the  case  stood  somewhat 
as  if  the  bill  had  been  demurred  to,  or  the  plea  had  been  set 
down  for  argument,  whereby  the  part  found  would,  in  either 
way,  have  stood  admitted.  Thereupon  the  justice  said  that  the 
question  argued  was  not  presented  by  the  record,  and  that  as 
suggested  in  behalf  of  the  plaintiff  at  the  reargument,  the  plea 
was  erroneously  sustained,  and  must  be  overruled,  and  the  de- 
fendants ordered,  in  accordance  with  the  thirty-fourth  rule  in 
equity,  to  answer  the  bill.’  The  requirement  to  answer  may  have 
been  made  at  the  request  of  the  plaintiff  for  further  discovery, 
as  well  as  because  of  the  form  of  the  plea  and  the  limited  find- 
ing. This  case  does  not  overrule  the  former  one  expressly,  and, 
as  here  understood,  does  not  do  so  impliedly.  In  Elgin  Wind- 
Power  & Pump  Co.  vs.  Kichols,  65  Fed.  215,  12  C.  C.  A.  578, 
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since  both  of  these  cases,  a final  decree  in  a cause  on  a patent 
founded  on  a finding  for  the  plaintiff  of  an  issue  joined  by 
traverse  of  a plea  was  affirmed  by  the  circuit  court  of  appeals 
for  the  Seventh  Circuit.” 

In  Elgin  Wind-Power  & Pump  Co.  vs.  ISlichols,  65  Fed.  215, 
referred  to  above,  there  were  four  pleas  and  replications  thereto, 
and  the  case  was  heard  in  the  Circuit  Court  on  these  pleadings 
and  proofs.  That  court  found  the  pleas  to  be  untrue,  and 
entered  a decree  for  the  complainants.  This  judgment  was 
affirmed  by  the  Court  of  Appeals.  Judge  Woods,  in  the  opinion, 
refers  to  Parley  vs.  Kittson  in  respect  to  rule  33,  but  makes  no 
mention  of  rule  34:,  nor  of  the  decision  in  that  case  in  respect 
to  that  rule.  The  decision  can  be  construed  only  as  proceeding 
upon  the  assumption  that  rule  ST  had  no  application  to  the 
case. 

To  these  may  be  added  one  little,  lonesome  case  decided  by 
Judge  Kixon  in  1877 — the  case  of  Eeissner  vs.  Anness,  3 Ban.  & 
Ard.  176;  s.  c.  Fed.  Cas.  11,688.  In  that  case  a decree  w^as 
entered  for  the  complainant  upon  a finding  in  his  favor  upon  an 
issue  joined  on  a plea  in  bar.  Ko  reference  was  made  in  the 
opinion  to  rule  34. 

I believe  that  there  is  a decision  which  belongs  here  which  I 
am  unable  to  cite.  I have  been  told  by  two  well-informed 
lawyers  that  witbin  a year  or  two  past  the  Court  of  Appeals  for 
the  Third  Circuit  has  held  that  rule  34  does  not  apply  to  the 
case  of  a plea  found  to  be  untrue  in  fact;  but  I never  heard  the 
name  of  the  case,  and  have  been  unable  to  find  it  after  diligent 
search.  If  any  of  you  know  what  this  mortifying  experience 
means  I am  sure  I will  have  your  sympathy. 

Eule  34  was  promulgated  in  1842.  It  was  not  construed,  nor 
applied,  nor  referred  to  in  any  case  that  I have  found  until 
Farley  vs.  Kittson,  forty-four  years  later,  when  all  the  judges 
who  were  on  the  Supreme  Bench  when  the  rule  was  adopted  were 
no  more.  It  was  not  necessary  to  invoke  it  to  warrant  the  de- 
cision made  in  that  case.  The  court  would  have  been  compelled 
to  dispose  of  the  case  just  as  it  did  if  rule  34  had  never  existed. 
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Six  year  later  Dalzell  vs.  Dueber  followed.  There  is  not  a 
word  in  the  ease  in  discussion  of  the  meaning  or  construction 
of  irnle  34.  There  is  a bare  statement  that  the  defendant  is  to 
be  ordered  to  answer  the  bill,  and  a reference  to  Stead  vs.  Course, 
Farley  vs.  Kittson  and  rule  34.  As  I have  pointed  out,  Stead  vs. 
Course  throws  no  light  on  the  meaning  of  rule  34,  because  it 
was  decided  long  before  the  equity  rules  were  adopted,  and  it  is, 
moreover,  out  of  harmony  with  the  general  practice.  If  Farley 
vs.  Kittson  has  no  support  of  logic  or  good  reason  behind  it, 
neither  has  Dalzell  vs.  Dueber. 

In  Hartz  vs.  Cleveland  Block  Co.  there  is  not  a word  of  com- 
ment or  discussion,  and  nothing  is  cited  but  Farley  and  Dalzell. 

In  Westervelt  vs.  Library  Bureau,  the  last  of  the  series,  the 
court  bows  to  the  authority  of  Farley  and  Dalzell  with  uncon- 
cealed disapprobation  of  the  doctrine. 

I have  never  seen  any  other  so  striking  an  illustration  of  this 
weak  point  in  the  doctrine  of  sta/ve  decisis — the  danger  of  lapsing 
into  error  by  repeated  adherences  to  one  ill-considered  decision. 
When  a lawyer  sees,  or  thinks  he  sees,  an  aberration  of  that  sort 
going  on  in  the  decisions  of  the  courts  he  owes  it  to  the  law 
to  call  the  attention  of  his  brethren  to  it  in  whatever  way  may 
be  open  to  him,  as  this  way  has  been  opened  to  me,  notwithstand- 
ing I can  improve  it  only  by  interjecting  into  the  bright  proceed- 
ings of  this  meeting  a dull  discussion  of  a dry  question  of  law. 


